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Dates of Interest

January 2017

6 Comments due on PHMSA's
Proposed Fee Structure for
Underground Natural Gas

Storage

11-12 PHMSA’s Gas Pipeline

Advisory Committee
Meeting, Arlington, VA

17-19  API/AGA Joint Committee on

Pipeline Welding Practices,
Austin, TX

17-19  AGA Best Practices Kick-Off
Meeting, Austin, TX

30-2/2 APllInspection Summit,
Galveston, TX

February 2017

17 Comments due on PHMSA's
Interim Final Rule, Safety of
Underground Natural Gas

Storage Facilities

March 2017

13-16  Common Ground Alliance
Excavation Safety
Conference & Expo, Orlando,
FL

April 2017

12-13  AGA Pipeline Safety
Management Systems
Workshop, Jacksonville, FL

25-27 APl Pipeline Conference and
Control Room Forum, San
Antonio, TX
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Know what's below.
Call before you dig.

Pipeline Safety Update

Susan Olenchuk, Bryn Karaus, and Barbara Deathe

PHMSA issues interim final rule addressing the safety of underground natural gas
storage facilities. Alan Mayberry named PHMSA Associate Administrator for Pipeline
Safety. PHMSA Rulemakings Update. PHMSA issues guidance on identifying high
consequence areas. PHMSA begins posting adequacy information about state
excavation damage prevention law enforcement programs. PHMSA appoints members
to new pipeline safety Voluntary Information-Sharing System Working Group and holds
first meeting. DOT Inspector General announces audit of PHMSA's workforce
management. Representative Mick Mulvaney selected as next OMB director. Select
updates from states.

On December 19, the Pipeline and Hazardous Materials Safety Administration (PHMSA) issued an
Interim Final Rule (IFR) adopting federal safety regulations and reporting requirements for underground
natural gas storage facilities. The IFR is intended to implement Section 12 of the Protecting Our
Infrastructure of Pipelines and Enhancing Safety Act (PIPES) of 2016, which requires that PHMSA adopt
federal safety standards for such facilities.

The IFR is effective January 18, 2017. Pointing to the recent failure at the Aliso Canyon underground
natural gas storage facility, the PIPES Act mandate, and PHMSA's determination that these facilities
pose an immediate threat to public safety and the environment, PHMSA determined that a delay in
adopting the RPs is impracticable and contrary to public interest. The IFR becomes effective January 18,
2017 and operators are expected to implement the new requirements no later than January 18, 2018, as
described in new section 192.12. PHMSA invites comments on the IFR no later than February 17, 2017.

The IFR incorporates new industry recommended practices. Effective January 18, 2017, the following
recommended practices (RP) of the American Petroleum Institute (API) will be incorporated into Part
192 of PHMSA's federal pipeline safety standards:

® APIRP 1170, "Design and Operation of Solution-Mined Salt Caverns Used for Natural Gas Storage,”
First edition, July 2015

® APIRP 1171, “Functional Integrity of Natural Gas Storage in Depleted Hydrocarbon Reservoirs and
Aquifer Reservoirs, First edition, September 2015.

The IFR also will require that operators of underground natural gas storage facilities file annual reports,
obtain Operator Identification Numbers, and file incident reports and safety-related reports. The first
annual report is required by July 18, 2017.

APIRP 1170 and API RP 1171 will be mandatory. To ensure enforceability of the RPs, operators must treat
their recommendations as mandatory directives. Operators must modify their written procedures to

include the operations, maintenance, and emergencies provisions of each RP. An operator may deviate
from the RPs by providing a written technical and safety justification explaining why compliance with a
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State-Specific Association
Meetings

February 2017

27-3/2 Texas Damage Prevention
Summit, San Marcos, TX

March 2017

27-29 Louisiana Damage
Prevention Summit, Baton

Rouge, LA

29-30 South Dakota/North
Dakota Pipeline Safety

Operator Training
Conference, Rapid City, SD

April 2017

10-14 Georgia Municipal Gas
Association Pipeline Safety
Seminar, Macon, GA

19-21  Kansas Independent Oil &
Gas Association Midyear,
Garden City, KS

provision is not practicable and necessary for the safety of a particular facility or piece of equipment.

Such justifications must be reviewed by a subject matter expert and approved by a senior executive

officer.

The RPs will apply to intrastate storage facilities. States must update their safety regulations to include the
provisions of the RPs. States also must ensure that the state authority responsible for overseeing the

safety of underground natural gas storage facilities (if not the agency responsible for the safety of

pipelines) has submitted a certification to PHMSA pursuant to §60105 of the Pipeline Safety Act. States

may adopt additional or more stringent requirements, as long as they are consistent with federal

requirements.

Implementation required by January 18, 2018. No later than January 18, 2018, operators of existing
interstate and intrastate storage facilities must implement the operations, maintenance, integrity

demonstration and verification, monitoring, threat and hazard identification, assessment, remediation,

site security, emergency response and preparedness, and recordkeeping requirements and

recommendations of sections g, 10, and 11 of API RP 1170 and sections 8, 9, 10, and 11 of RP 1171.

Operators of storage facilities constructed after July 18, 2017 will be required to satisfy all of the

requirements and recommendations of either API RP 1170 or API RP 1171, as applicable.

PHMSA Administrator Marie Therese Dominguez has named Alan Mayberry as PHMSA's new Associate

Administrator for Pipeline Safety. Mr. Mayberry has been serving as Acting Associate Administrator

since the departure of Jeff Weise, the previous Associate Administrator.

PHMSA Rulemakings Update. The tables below summarize the status of PHMSA's rulemakings as reported
in the Department of Transportation’s (DOT)
Office of Management and Budget’'s (OMB) Office of Information and Regulatory Affairs (OIRA) in the

Fall 2016

. Revisions are in bold.

Pending Final Rules

, and by the

Inflation Adjustment of
Maximum Civil Penalties (final
action)

Not listed by DOT

Not listed by DOT

February 2017

Operator Qualification, Cost
Recovery, Accident and Incident
Notification, and Other Pipeline
Safety Proposed Changes

Not listed by DOT

Not listed by DOT

December 2016

Plastic Pipe Rule

Not listed by DOT

Not listed by DOT

December 2016

Safety of Gas Transmission and
Gathering Pipelines

August 29, 2017

December 11, 2017

Not Listed

Safety of Hazardous Liquid
Pipelines

Submitted October
18, 2016

December 30, 2016

December 2016

Underground Storage Facilities
(interim final rule)

Submitted October
18, 2016

Issued December
19, 2016

December 2016
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Dakota Access Challenges
Army Corps After Easement
Determination Stalled —
December 13, 2016

State Supreme Court Roils
Rural Water Supply in Growth
Management Decision —
December 12, 2016

2017 Congressional Calendar —
December 6, 2016

FERC Proposes Market Reforms
for Energy Storage and
Distributed Energy Resources —
November 29, 2016

BLM'’s Final Methane and
Waste Prevention Rule Creates
Compliance Uncertainty —
November 21, 2016

Presidential Transition and
Potential Executive Actions —
November 16, 2016

Pending Notices of Proposed Rulemaking

Standards Update Rule — 2015 November 2016

and Beyond (formerly the

Not listed by DOT Not listed by DOT
“Periodic Updates of Regulatory
References to Technical
Standards and Miscellaneous
Amendments”)

State Pipeline Safety Program November 2016

Certification

Not listed by DOT Not listed by DOT

Valve Installation and Minimum January 24, 2017 May 3, 2017 May 2017

Rupture Detection Standards

*Under Executive Order (EO) 12866, OMB reviews proposed significant rules to ensure they are
consistent with applicable law, the President’s priorities, and the principles set forth in the EO, and to
ensure the proposals do not conflict with another agency’s policies or actions. OMB also analyzes the
cost-benefit analyses in support of the proposals. While the EO sets out deadlines for OMB evaluation,
review periods are often extended.

PHMSA issues guidance on identifying high consequence areas. On December 13, PHMSA issued an
providing guidance to gas transmission pipeline operators for improving identification
of high consequence areas (HCA) under integrity management (IM) programs. Prompted by
observations by PHMSA and the National Transportation Safety Board that operators have not
identified HCAs consistently, PHMSA recommends that operators annually review and monitor class
location information and data on a pipeline’s potential impact radius (PIR) to improve the accuracy of
HCA determinations. Operators should have detailed and documented processes to monitor conditions
near their pipelines, including the existence of “identified sites.” The advisory emphasizes several
measures PHMSA recommends that operators implement to ensure that pipeline locational and
mapping data is accurate and to account for data inaccuracies. PHMSA states that it will inspect
operators’ approaches to assure that processes are adequate to identify all covered segments.

PHMSA begins posting adequacy information about state excavation damage prevention law enforcement
programs. PHMSA has begun
prevention law enforcement programs. A July 2015

information about its evaluations of state excavation damage
established a process for (1) evaluating
state excavation damage prevention law enforcement programs and (2) enforcing minimum federal
damage prevention standards in states found to have inadequate enforcement. PHMSA has posted
letters that were sent to eight states regarding the adequacy of their enforcement of damage prevention
laws. Several states (Alaska, Colorado, Mississippi, Montana, and West Virginia) were notified that their
damage prevention programs are inadequate.

PHMSA appoints members to new pipeline safety Voluntary Information-Sharing System Working Group and
holds first meeting. On December 15, the Secretary of Transportation, Anthony Foxx, the
appointment of 24 members to the newly created pipeline safety Voluntary Information-Sharing System
(VIS) Working Group. Formed pursuant to section 10 of the PIPES Act to encourage collaborative efforts
to improve analysis of integrity risk, the VIS Working Group will consider and make recommendations on
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the need for information-sharing systems; opportunities to share dig verification data between
operators and in-line inspection vendors; how to encourage the exchange of inspection information and
the development of advanced pipeline inspection technologies; protecting sensitive or proprietary data;
and barriers to sharing information.

The VIS Working Group convened its first public on December 19, during which the group
discussed its charter and goals, planning, and information-sharing systems that have been developed
and used by other federal agencies. The VIS Working Group expects to hold four public meetings a year,
with the next meeting expected to be convened in February or March 2017.

DOT Inspector General announces audit of PHMSA’s workforce management. On December 14, DOT's Office
of Inspector General an audit of PHMSA's workforce management. The audit, required
under Section g of the PIPES Act, will review geographic allocation plans, hiring challenges, expected
retirement, recruitment and retention strategies, and whether previous periods of macroeconomic and
pipeline industry conditions affected the agency’s ability to fill vacancies and if special hiring authorities
could have alleviated any difficulties. The PIPES Act requires a report to Congress by June 2017.

Representative Mick Mulvaney selected as next OMB director. President-elect Donald Trump has selected
Rep. Mick Mulvaney (R.-S.C.) to be the next director of OMB. Rep. Mulvaney is a fiscal conservative and
a founding member of the House Freedom Caucus. He is expected to influence how OIRA will review
significant proposed and final regulations, including those of PHMSA, during the next Administration.

The Florida Public Service Commission has proposed a number of to its gas pipeline safety
regulations including provisions to adopt the 2016 version of federal standards pertaining to reporting
requirements, safety standards, and drug and alcohol reporting standards, and to adopt other clarifying
amendments pertaining to, among other things, visual inspections, maximum allowable operating
pressure, corrosion, valves, welder qualifications, leak detection surveys, and inspections and
monitoring. Comments are due January 2, 2017.

On December 15, the Texas Railroad Commission (TRC) that, effective immediately, the
agency'’s Oversight and Safety Division will initiate Notification of Violation (NOV) and Notification of
Enforcement (NOE) letters to pipeline operators simultaneously. If no positive action is taken within the
time provided to comply, penalties will increase by 10 percent and enhancements may be applied every
30 days. This process does not include a mechanism for reducing or discounting penalties because
reductions would have been considered before the notifications. If there is no response go days after
issuance of the NOV and NOE, the enforcement docket will be referred to the Enforcement Section of
the Office of General Counsel and no further negotiations will occur. The announcement states that the
TRC and the Oversight and Safety Division intend to enforce safety rules and standards while increasing
awareness and compliance.

Van Ness Feldman counsels clients on pipeline safety compliance, enforcement, and litigation under the
Pipeline Safety Laws and Regulations and related statutes. If you are interested in additional information
regarding pipeline safety matters or any PHMSA or pipeline related matter, please contact Susan
Olenchuk at (202) 298-1896 or sam@vnf.com, Bryn Karaus at (202) 298-1821 or bsk@vnf.com, or any
member of the firm'’s Pipeline & LNG practice group.

© 2016 Van Ness Feldman, LLP. All Rights Reserved. This document has been prepared by Van Ness Feldman for informational purposes only and is not a
legal opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship.
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