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LEGISLATIVE PROGRESS IN THE LAME DUCK
SESSION; ORGANIZATION FOR THE 114TH
CONGRESS CONTINUES

DECEMBER 5, 2014

As Congress approaches the last scheduled week of its lame duck legislative session, we wanted to
report on developments that we believe to be of major interest to our clients and friends. The legislative
agenda of the lame duck session of Congress continues to focus on three major packages of legislation:
tax extenders legislation that passed the House of Representatives Wednesday, December 3" the
National Defense Authorization Act of 2014, which contains a major lands package and passed the
House Thursday, December 4th; and a CROmnibus or other funding package to fund the government
past December 11th, the expiration date of the current Continuing Resolution.

In addition, organizational decisions for the 114" Congress continue to be made and there is a possibility
that the Senate may remain in session past December 11" to take up confirmations. We will continue to
report any relevant news.

THE TAX EXTENDERS LEGISLATION

On Wednesday, the House of Representatives voted to approve H.R. 5771, the Tax Increase Prevention
Act of 2014 by a vote of 378 to 46. This legislation provides a one-year retroactive extension of almost
every business and individual tax provision that expired at the end of 2013. The key provisions that
benefit the energy industry and would be renewed through December 31, 2014, include:

® s5o-percent bonus depreciation — §168(k);

® Production tax credit for the following qualifying facilities: wind, closed-loop biomass, open-loop
biomass, geothermal, landfill gas, municipal solid waste, qualified hydropower, and marine and
hydrokinetic renewable energy — §45;

® Second generation biofuel producer credit — §40(b)(6);

® Incentives for biodiesel and renewable diesel — §40A;

® Production credit for Indian coal facilities placed in service before 2009 — §45(€)(20);
® Special allowance for second generation biofuel plant property — §168(1);

® Energy efficient commercial buildings deduction — §179D;

® Special rule for sales or dispositions to implement FERC or State electric restructuring policy for
qualified electric utilities — §451(i); and,

® Excise tax credits relating to certain fuels — §6426 & §6427.

The overall package is estimated to cost $41.6 billion over 10 years and does not include any revenue
offsets. The bill also includes a package of technical corrections to the Internal Revenue Code that the
House Ways and Means Committee and the Senate Finance Committee recently finalized.

Before the vote on the House one-year extender package, Senate Finance Chairman Ron Wyden (D-OR)
had expressed hope that Congress might still consider a two-year tax extender bill. However, on
December 4th, Chairman Wyden told reporters he doesn’t expect the Senate to make any changes to the
House-passed bill. Ranking Member Orrin Hatch (R-UT) has also expressed his support for the House
bill. If the Senate passes H.R. 5771 without modification, President Obama is expected to sign the one
year tax extenders package into law.
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THE NATIONAL DEFENSE AUTHORIZATION ACT OF 2014, WITH A LANDS
PACKAGE

A National Defense Authorization Act (NDAA) has been enacted each year by Congress for the past 52
consecutive years. This legislation reauthorizes Pentagon and defense-related programs and is
considered “must pass” legislation. In the House, the NDAA was an amendment in the nature of a
substitute to H.R.3979, the Emergency Unemployment Compensation Extension Act of 2014. The House
passed the NDAA package by a vote of 300-119 on Thursday, December 4" The Senate is expected to
consider H.R.3979 as early as Tuesday, December gth, with a vote on final passage expected late next
week.

Often, the legislation has included natural resources provisions as well. This year, bipartisan and
bicameral negotiations have produced a NDAA bill that incorporates an extensive package of lands bills,
which, if it passes, will be the first package of lands bills the Congress has enacted since 2009. The firm is
pleased that several bills of special importance to our clients are included in this legislation. In addition,
there are several public policy provisions included in the “lands package” portion of this legislation that
we believe are important to our major areas of practice:

Section 3021. Bureau of Land Management Permit Processing - amends Section 365 of the Energy
Policy Act of 2005 to eliminate the pilot project status of the Bureau of Land Management's ("BLM")
Federal permit coordination program. Section 3021 also establishes a "BLM Oil and Gas Permit
Processing Fee” of $9,500 for each new onshore application for a permit to drill on BLM lands.

Section 3022. Internet-Based Onshore Oil and Gas Lease Sales - amends Section 17(b)(1) of the
Mineral Lands Leasing Act to permit the Secretary of the Interior to conduct internet-based bidding for
onshore oil and gas lease sales.

Section 3023. Grazing Permits and Leases - amends Section 402 of the Federal Land Policy
Management Act. Among other things, the provision allows a grazing permittee operating under a new
permit or lease to adopt the terms and conditions of an expired lease until the completion of
environmental analysis under the National Environmental Policy Act (*"NEPA"). The provision allows for
certain grazing permits and leases to be excluded categorically under NEPA where the permit or lease
“continues the current grazing management of the allotment” and where grazing activities do not
contribute to the detriment of the public land involved.

Section 3024. Cabin User and Transfer Fees - requires that the Secretary of Agriculture establish a fee
for the issuance of special use permits for use and occupancy of National Forest System lands for
recreational residence purposes. The provision establishes a schedule for appraisal under the Cabin User
Fee Fairness Act of 2000, which will be used in an assessment of annual permit fees to determine the fee
tier under which an individual property falls. Once the assessment is complete, the Cabin User Fee
Fairness Act of 2000 will not apply. With respect to permits in the State of Alaska, the provision states
that the Secretary “shall not establish or impose a fee or condition . . . that is inconsistent with Section
1303(d) of the Alaska National Interest Lands Conservation Act.”

Section 3087. Bureau of Reclamation Hydropower Development - amends Section g of the Water
Conservation and Utilization Act of 1939 to permit the Secretary of the Interior to “enter into leases of
power privileges for electric power generation in connection with any project constructed pursuant to
[the] Act.” By providing such authority “in addition to and alternative to any existing authority relating
to a particular project,” more hydropower development could occur at certain Reclamation facilities
through the lease of power privilege process.

Section 3095. Refinancing of Pacific Coast Groundfish Fishing Capacity Reduction Loan - requires the
Secretary of Commerce to issue a loan to refinance existing debt obligations associated with the funding
of the fishing capacity reduction program for the West Coast groundfish fishery. The provision requires
the Secretary to set the ex-vessel landing fee collected for payment of the loan “as low as possible, based
on recent landings value in the fishery.”
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Section 3096. Payment in Lieu of Taxes (PILT) - provides the Secretary of the Interior $70 million for
PILT payments without the need for further appropriations. PILT payments are made to local
governments with non-taxable federal lands such as BLM lands and National Park System lands within
their jurisdictional boundaries. The payments are intended to offset losses in property taxes due to the
presence of these federal lands.

FUNDING THE GOVERNMENT PAST DECEMBER 11, 2014

Probably the most contentious legislative package yet to be considered in the lame duck session of
Congress is the legislation that will fund the government beyond December 11", This legislation, which
some are calling a "CROmnibus” is a combination of a continuing resolution and an omnibus
appropriations bill. Recent reports suggest all agencies except the Department of Homeland Security
are likely to be funded through September 2015.

While the tax extenders package and the defense authorization package have been voted out of the
House of Representatives, no action in either chamber has yet occurred with regard to funding the
government. This legislation is likely to be the focus of significant debate during the week of December
8™,

ADDITIONAL ORGANIZATIONAL DECISIONS FOR THE 114™ CONGRESS

Since our last election alert, additional decisions have been made by House Republicans in the

Committees on Energy and Commerce, Appropriations and Ways and Means. House Energy and
Commerce Committee Chairman Fred Upton (R-MI) announced seven new Republican members
(replacing six members who either ran for other office, lost their re-election or retired). The new
members will be Rep. Susan Brooks (IN-5th), Rep. Larry Bucshon (IN-8th), Rep. Chris Collins (NY-27th),
Rep. Kevin Cramer (ND-at large), Rep. Bill Flores (TX-17th), Rep. Rich Hudson (NC-8th), and Rep.
Markwayne Mullin (OK-2").

The returning Chairman of the House Appropriations Committee, Hal Rogers (R-KY), announced the
following new subcommittee chairmen:

® Commerce, Justice, and Science: Rep. John Culberson (TX-7th)

® Labor, Health and Human Services, Education: Rep. Tom Cole (OK-4th)

® Legislative Branch: Rep. Tom Graves (GA-14")

® Military Construction, Veterans Affairs: Rep. Charles “Charlie” Dent (PA-15th)

® Transportation, Housing and Urban Development: Rep. Mario Diaz-Balart (FL-25™)

The current chairmen of the remaining Appropriations subcommittees will retain their gavels in the 124"
Congress. However, four new Republican members will join the House Appropriations committee: Rep.
David Jolly (FL-13"), Rep. Scott Rigell (VA-2"), Rep. Evan Jenkins (WV-3™), and Rep. David Young (IA-

3rd)'

Incoming House Ways and Means Committee Chairman Paul Ryan (R-WI) has announced the following
subcommittee chairmen (asterisk denotes a change in subcommittee leadership):

® Health: Rep. Kevin Brady (R-TX)

® Human Resources*: Rep. Charles Boustany (R-LA)

® Oversight*: Peter Roskam (R-IL)

® Select Revenue Measures*: Rep. Dave Reichert (R-WA)

® Social Security: Rep. Sam Johnson (R-TX)


http://www.vnf.com/3395
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® Trade*: Rep. Pat Tiberi (R-OH)
We have updated our list of Subcommittee chairs designations here.

The House Democratic Steering Committee has yet to determine committee assignments for its
members, but an announcement of those selections could come as early as next week. On December
3rd, the Democratic Steering Committee announced to House Democrats that there are 4 vacancies on
the Energy and Commerce Committee, 1 vacancy on the Financial Services Committee and no vacancies
on the Appropriations and Ways and Means Committees.

In the Senate, Democratic leaders created a new leadership position for Sen. Mark Warner (D-VA), who
will serve the Democratic Caucus as Policy Development Advisor.

VAN NESS FELDMAN PUBLICATIONS

Van Ness Feldman produces periodic updates and alerts on a variety of subjects in our primary areas of
practice. For example, the firm publishes a comprehensive guide to federal funding opportunities that
are being provided as grants through the various Departments of the Executive Branch of the federal
government. Please go to http://www.vnf.com/KnowledgeCenter.aspx?SignUp=True to sign up for

these publications. Finally, we are interested in any feedback you would like to provide on this document
or any other alert or update you receive from the firm.

We appreciate your interest in our alerts and updates.
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