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PHMSA submits study damage prevention to Congress. Updates on PHMSA
Rulemakings. Office of Federal Register issues final rule addressing incorporation by
reference. Common Ground Alliance releases 2013 DIRT Report. Pipeline Safety Trust
releases local government guide to pipelines. API Recommended Practice for Safety
Management Systems available for review and comment. Pipeline Association for
Public Awareness releases 2014 Pipeline Emergency Response Guidelines. Updates from
the states.
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PHMSA submits damage prevention study to Congress. On October 9, the Pipeline and Hazardous Materials
Safety Administration (PHMSA) submitted to Congress A Study on the Impact of Excavation Damage on
Pipeline Safety. PHMSA submitted the study pursuant to Section 3 of the Pipeline Safety, Regulatory
Certainty, and Job Creation Act of 2011, which also required an examination of the effect of eliminating
from state one-call laws all exemptions for mechanized equipment excavation. The study analyzes the
frequency and severity of different types of excavation damage incidents; examines state-specific onecall notification systems and the relationship between one-call exemptions and damage incidents; and
analyzes the potential safety benefits and adverse consequences of eliminating all mechanized
excavation exemptions. PHMSA stated that the study was hampered by insufficient, inconsistent, and
incomplete data that limited insights into whether operators were notified of excavation before damage
occurred, whether entities causing damage were exempt from one-call requirements, or whether
exemptions contributed to the incidents. PHMSA stated that reports by other entities like the Common
Ground Alliance (CGA) and the U.S. Infrastructure Corporation, suggest that, generally, higher damage
rates exist in states with more exemptions from one-call requirements. PHMSA supports applying state
one-call laws to all excavators, with no exemptions.
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Updates on status of PHMSA Rulemakings. The table below reflects information on the status of PHMSA
rulemakings as reported in DOT’s October Significant Rulemaking Report. Additional information from
the OMB’s Office of Information and Regulatory Affairs (OIRA) is here. Note that OIRA has not updated
this information in several months.
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Office of Federal Register issues final rule addressing incorporation by reference. On November 7, the Office
of the Federal Register issued a Final Rule revising its regulations regarding the incorporation by
reference of outside materials into federal regulations. The Rule requires that agencies seeking to
incorporate outside materials describe in preambles of proposed and final rules the steps taken to ensure
the materials are reasonably available to interested parties and summarize the contents of the materials.
The Rule becomes effective January 6, 2015.
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Industry Updates
Common Ground Alliance releases 2013 DIRT Report. On September 30, the CGA released its 2013 Damage
Information Reporting Tool (DIRT) Report, which analyzes data from industry stakeholders regarding
facility events that led to downtime, damages, or near misses. The report highlights a 3.5% decrease in
damage incidents and an increase in locate requests, suggesting a correlation between increased
participation in one-call programs and a decrease in damage incidents. The report also observed that: (1)
the most common damage root cause in 2013 was insufficient excavation practices; (2) submitting locate
requests is the most effective means of preventing excavation damage; (3) use of backhoes and
trackhoes during sewer and water line excavation caused the highest number of damage incidents; and
(4) natural gas and telecommunications industries experienced the most damage-related service
interruptions.
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Pipeline Safety Trust releases local government guide to pipelines. The Pipeline Safety Trust has released a
Local Government Guide to Pipelines (Guide) to provide local governments with basic information about
the nation’s pipelines. The Guide provides an overview of how pipelines are regulated and operated,
discusses the role of local governments in planning for community and pipeline development, and
addresses emergency response and spill prevention. The Guide also includes recommended practices
for local governments, developed by the Pipelines and Informed Planning Alliance, and a sample
checklist for local governments when planning land use and development activities near pipelines.

To subscribe to the Pipeline
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API Recommended Practice for Safety Management Systems available for review and comment. The
American Petroleum Institute (API) announced that the second ballot of Recommended Practice 1173,
Pipeline Safety Management System Requirements, is available for review and comment. The draft
Recommended Practice provides guidance to pipeline operators for developing and maintaining pipeline
safety management systems. Final approval will result in publication of the first edition of the
Recommended Practice. The instructions for submitting comments are available here, and any
comments must be submitted by December 20, 2014.
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Pipeline Association for Public Awareness releases 2014 Pipeline Emergency Response Guidelines. The
Pipeline Association for Public Awareness has released the 2014 edition of its Pipeline Emergency
Response Guidelines. The guidelines provide an overview of types of pipelines and the different
products they carry, and describe four incident response steps in the case of a pipeline emergency. The
guidelines also highlight the importance of damage prevention and pipeline integrity management.

Select State Updates

Click here to view Van Ness
Feldman’s Federal Funding
Opportunities Update.

(New items are marked with an “*”)

ILLINOIS
*The Illinois Commerce Commission has proposed to amend its gas pipeline safety regulations to (1)
incorporate by reference the federal pipeline safety rules in effect on October 1, 2014, and (2) require the
electronic submission of plans, procedures, and programs that are submitted to the agency. Comments
on the proposed amendments are due December 22, 2014.

KANSAS
The Kansas Corporation Commission held a hearing on November 4, on proposed amended regulations
adopting the 2013 version of the federal gas safety standards set forth in 49 C.F.R. Part 192. In addition,
the proposed amendments would remove the 5-day repair requirement for class 1 leaks; permit utility
companies to supervise repairs of natural gas lines in residential areas by defining “yard line” to end at
the outside wall of an individually metered residential premise; and simplify the fee collection schedule
for safety inspections and supervision by removing outdated assessment information.

MICHIGAN
Michigan Public Service Commission proposes to incorporate federal safety regulations. On July 17, the
Michigan Public Service Commission convened a public hearing on a proposed amendment to its rules to
adopt by reference the latest federal gas pipeline safety standards. The proposed rules would also adopt
updated technical standards and clarify the requirements related to the disconnection or abandonment
of indoor gas facilities.
HB 5556 (Townsend): This bill would increase the administrative civil penalties that can be imposed for
pipeline safety violations to $20,000 per day, per violation, not to exceed $800,000 for any related series
of violations. It would also require any person who engages in the transportation of gas or who owns or
operates pipeline facilities to annually communicate with county and municipal emergency coordinators
to review the public education and awareness programs. The bill was introduced on May 8 and was
referred to the House Committee on Energy and Technology.

NEW JERSEY
A2711 (Handlin): This bill proposes to create the New Jersey Taskforce on Underground Utility Lines for
the purpose of studying issues related to placing overhead utilities underground. The bill was referred to
the Assembly Committee on Telecommunications and Utilities.
S 2422 (Greenstein & Bateman): This bill would require natural gas pipeline utilities to repair or replace
leaking natural gas pipelines within time frames to be established by the Dept. of Environmental
Protection (“DEP”). DEP, in consultation with the Board of Public Utilities, would adopt implementing
regulations to prioritize time frames for the repair and replacement of pipelines based on the severity of
leaks, best practices and repair standards, and de minimis exceptions to the repair and replacement
requirements. The penalties for noncompliance would be those set forth in the Air Pollution Control Act
(1954). The bill was introduced on September 18 and referred to the Senate Economic Growth
Committee.
SR No. 91 (Codey, Thompson & Greenstein): This Senate Resolution urges natural gas pipeline operators
to adopt infrastructure, technology and management tools to prevent methane leaks in order to reduce
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greenhouse gas emissions, improve the efficient transmission and distribution of natural gas, and reduce
the risk of methane gas-related emergencies.

NEW MEXICO
New Mexico Public Regulation Commission initiates rulemaking on excavation and One-Call Requirements.
On July 9, the New Mexico Public Regulation Commission proposed to amend its rules for excavation
damage prevention and One-Call programs. The proposed amendments would require the
establishment of a “positive response registry system,” and update underground facility operators’
(UFO) response requirements to excavation locate requests to include a “positive response” even if the
UFO determines it has no facilities within the proposed excavation limits. The proposed amendments
also would make failure to provide positive responses, pre-mark the intended site, or report damage a
“willful” violation. A public hearing was held on September 24.

OHIO
*SB No. 378 (Coley): The bill would, among other things, (1) provide the Ohio Public Utilities
Commission (PUC) with authority to enforce the state’s one-call utility protection requirements; (2) set
forth complaint and enforcement procedures for alleged non-compliance with one-call requirements;
and (3) create an Underground Technical Committee to coordinate with the PUC in administering onecall requirements, receive and review PUC reports on complaints of alleged non-compliance, and
recommend remedial action.

PENNSYLVANIA
HB 1607 (Baker): The bill would amend Pennsylvania’s Underground Utility Line Protection Law (OneCall Law) and extend the sunset date of the Act through 2021. In general, the bill would transfer
enforcement authority from the Department of Labor and Industry to the Pennsylvania Public Utility
Commission; create a Damage Prevention Committee; place additional obligations on facility owners,
excavators, and project owners; and create an administrative process for the determination of violations
and the assessment of penalties. On June 27, the House passed the bill, and it has been referred to the
Senate Consumer Protection and Professional Licensure Committee.
SB1459: This bill would amend Pennsylvania’s Underground Utility Protection Law to require the use of
steel products made in the United States for any “construction, reconstruction alteration, repair,
improvement or maintenance of gathering lines.” The bill was referred to the Senate Consumer
Protection and Professional Licensure Committee on July 31.
SB1458: This bill would require the use of steel products made in the United States for “casings or other
safety devices” used in drilling oil or gas wells. The bill would apply only to devices added on or after the
effective date. The bill was referred to the Senate Environmental Resources and Energy Committee on
July 31.
SB 1503: This bill would replace the Pennsylvania Public Utility Commission with the Department of
Transportation of the Commonwealth. The bill would require the Department to apply for federal
delegation to enforce federal hazardous liquids and gas pipeline safety standards in the Commonwealth,
and for authority to adopt interstate hazardous liquids and gas pipeline rules. The bill would also require
the Department to seek federal delegation to act as an interstate agent inspection authority. The bill
was referred to the Consumer Protection and Professional Licensure Committee on October 14.

FOR MORE INFORMATION
Van Ness Feldman counsels clients on pipeline safety compliance, enforcement, and litigation under the
Pipeline Safety Laws and Regulations and related statutes. If you are interested in additional information
regarding pipeline safety matters or any PHMSA or pipeline related matter, please contact Susan
Olenchuk at (202) 298-1896 or sam@vnf.com, Jim Curry at (202) 298-1831 or jbc@vnf.com, Keith Coyle,
at (202) 298-1811 or kjc@vnf.com, or any member of the firm’s Pipeline & LNG practice group.

4

© 2014 Van Ness Feldman, LLP. All Rights Reserved. This document has been prepared by Van Ness Feldman for informational purposes only and is not a
legal opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship.

5

