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Van Ness Feldman is home to

the premier hydropower law
practice in the United States
and to one of the largest and
most experienced teams of

attorneys available.

Our current and recent matters
involve over 50 percent of all
installed hydroelectric capacity

in the country.

Additionally, the firm advises
developers of new hydropower
projects, including conventional
large and small hydro, pumped
storage, and emerging
technologies using wave and

tidal energy.

Upcoming Speaking Engagements

December 10-12, 2014

Chuck Sensiba, National
Hydropower Association’s
California Regional Meeting,
“Recent Developments in
Endangered Species Act and Clean
Water Act Law,” Los Angeles, CA
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Mid-Term Election Update

In the 2014 national mid-term elections, Republicans picked up at least eight seats to gain control of the
U.S. Senate and expanded their majority in the U.S. House of Representatives by at least 12 seats. The
composition of the U.S. Senate in the 114th Congress will be 53 Republicans, 44 Democrats and two
Independents, with one race yet to be decided. The final Senate race will be determined in a December
6 run off in Louisiana between incumbent Senator Mary Landrieu (D) and Congressman Bill Cassidy (R).

In the new Congress, the House of Representatives will consist of 244 Republicans and 186 Democrats,
with the final numbers dependent on three races that remain undecided (AZ-02, LA-o5, and LA-06).

Since the elections, both Republicans and Democrats have held their internal elections for party
leadership positions in the House and Senate for the 114th Congress, which convenes January 6, 2015.
No incumbent in either party’s leadership ranks was defeated for re-election.

The House has selected its Chairmen and Ranking Minority Members for each House committee for the
114" Congress. One of the most watched contests in the House was for the Ranking Member slot on the
House Energy and Commerce Committee, which opened due to the retirement of Rep. Henry Waxman
(D-CA) at the end of the year. Last week, Rep. Frank Pallone (D-NJ) was named as his successor. Of
additional interest are changes in leadership of the Natural Resources Committee (New Chair Rob
Bishop (R-UT) and Ranking Member Raul Grijalva (D-AZ)), the Transportation and Infrastructure
Committee (new Ranking Member Rep. Peter Defazio (D-OR)), and the Ways and Means Committee
(new Chair Paul Ryan (R-WI)). A compiled list of leadership and House congressional committee
decisions can be found here.

Although the Senate has not yet finalized its committee leadership positions, Senator Lisa Murkowski
(R-AK), a long-time champion of hydropower, is poised to become Chair of the Senate Energy and
Natural Resources Committee, with the Ranking Member either Senator Landrieu or Senator Maria
Cantwell (D-WA), depending on the outcome of December 6 run off in Louisiana.

To learn more about congressional priorities during the remaining two weeks of the lame duck session,
click here.


http://64.106.168.122/webfiles/VNF%20Election%20Update%20Leadership%20Positions.pdf
http://www.vnf.com/3395
http://www.vnf.com/csensiba

Spotlight on Stuart Hall

Stuart joined the firm in 2008 after
starting her career on Capitol Hill.
Stuart is a member of the firm’s
public policy practice and focuses
on energy, transportation and
infrastructure issues.

Where did you go to college and
what did you study?

I graduated from Washington
and Lee University, a small liberal
arts school in Lexington, VA, with
aB.A.in journalism. The school
has arich political history -
named after George Washington
(who gave a generous
endowment) and Robert E. Lee
(who served as president) — with
the unique distinction of holding
the oldest student run mock
political convention in the
country. Students have correctly
predicted the non-incumbent
political party presidential
nominee 18 out of 25 times since
1908.

What drew you to hydropower?

One of the last bills | worked on
in Congress before joining the
firm was the 2007 Water
Resources Development Act
(WRDA), which was the
culmination of seven years of
negotiations and only became
law after Congress voted to
override a presidential veto (a
rarity!). Since joining the firm,
I've had the great opportunity to
engage on hydropower issues in
instances where client interests
intersect with federal public
policy. Thisincludes targeted
advocacy in Congress as well as
the interpretation and
implementation of federal law.

Senate Energy and Natural Resources Committee to Hold Confirmation
Hearing for FERC Commissioner Nominee Colette Honorable
The Senate Energy and Natural Resources Committee will hold a confirmation hearing for Federal

Energy Regulatory Commission (FERC) Commissioner nominee Colette Honorable on December 4. As
reported in our August Hydro Newsletter, on August 28, 2014, President Obama nominated Honorable

to serve as a FERC Commissioner. Honorable is currently the chairman of the Arkansas Public Service
Commission. If confirmed by the Senate, Honorable would replace Commissioner John R. Norris, who
resigned his position as FERC Commissioner on August 20 to serve as Minister-Counselor for the U.S.
Department of Agriculture in Rome, Italy.

Comment Period Closes on Waters of the United States Proposed Rule

On November 14, 2014, the comment period closed on a proposed rule issued by the Environmental
Protection Agency and the U.S. Army Corps of Engineers (collectively, the Agencies) to redefine
jurisdictional “waters of the United States” under the Clean Water Act (CWA). Nearly half a million
comments were filed by the deadline. While there was broad support for the proposed rule among the
environmental community, many other commenting parties asked for withdrawal or delay of any further
consideration of changes to the definition. The most common issues raised with the Agencies’ proposed
rule include:

® The proposed rule appears to ignore Congress’ intent to give states primary authority to oversee land
and water resources;

® The proposal would provide for federal regulation of new categories of waters without any further
jurisdictional analysis over these types of waters;

® Some waters (primarily isolated, non-navigable, wetlands) would be regulated under a “significant
nexus” analysis, which the U.S. Supreme Court found to be non-jurisdictional; and

® The list of “excluded waters” from federal jurisdiction is too narrow.

Although the Agencies have historically regulated traditional in-river impoundments, there is now
concern that the Agencies’ proposed definition for “tributaries” is too broad and could result in CWA
jurisdiction over certain manmade areas associated with water distribution and other uses, such as off-
river storage ponds, as impoundments of tributaries. Several commenters have requested that the
Agencies clarify that jurisdictional “impoundments” do not include manmade, off-stream facilities that
lawfully appropriate and remove water from the natural environment, such as a drinking water systems
and off-stream storage ponds.

It is unclear whether the Agencies will proceed to finalize the proposed rule in light of both Congress’ and
the public’s requests to withdraw the proposed rule until the scientific report on the connectivity of
waters is completed. There is also the possibility that the new Congress will take action after the first of
the year to address some of the concerns with the proposed rule.

Senate Committee Reports Klamath Bill, Marine and Hydrokinetic Legislation

In mid-November 13, 2014, the Senate Energy and Natural Resources Committee reported S. 2379, as
amended, to authorize the Klamath Hydroelectric Settlement Agreement, which provides for future
removal of the Klamath project dams, and the Klamath Basin Restoration Agreement, which provides
for restoration of native fisheries and sustainable water supplies in the Klamath River basin. The
amendments to the bill include reducing the cost of the bill to avoid generating new direct government
spending, and enabling the Governors of Oregon and California, and the Secretary of the Department of
the Interior, authority to approve or deny proposals to remove the dams. The bill was introduced earlier
this year by Sen. Ron Wyden (D-OR), and co-sponsored by Sen. Jeff Merkley (D-OR), Sen. Dianne
Feinstein (D-CA), and Sen. Barbara Boxer (D-CA).


http://www.vnf.com/3167
http://www.vnf.com/2345

The Committee also reported S. 1419, the Marine and Hydrokinetic Renewable Energy Act of 2014, to
promote research, development, and demonstration of marine and hydrokinetic (MHK) technologies.
Among other things, the bill would reauthorize the Department of Energy’s (DOE) marine renewable
energy research program, and codify FERC's pilot licensing process for MHK projects. Sen. Wyden
introduced the bill, together with original co-sponsor Sen. Lisa Murkowski (R-AK), last year.
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Both bills will now be considered by the full Senate.
Spotlight Continued

BOEM Seeks Input on Future Renewable Energy Studies

In your opinion, what sets Van
Ness Feldman apart from other
firms with hydropower

The Department of the Interior's Bureau of Ocean Energy Management (BOEM) is soliciting input on its
Studies Development Plans for fiscal years (FY) 2016-2018. BOEM's Environmental Studies Program is
specifically seeking proposals for studies to inform BOEM'’s information needs and National
Environmental Policy Act analysis for leasing and permitting decisions on renewable energy projects in

practices?

The VNF hydropower practice
the Atlantic Region and Pacific Region. BOEM oversees renewable energy development, including

ocean wave and ocean current energy development, on the outer continental shelf. A template for the
submission of study development ideas for FY 2016-2018, due December 1, 2014, is available on BOEM's
website. A description of the studies proposed to be funded in FY 2015, for which individual project
announcements will be made, also is available.

has the ability to not only find
creative solutions but to
proactively position our clients
for success. I've seen that very
clearly on the public policy side,
where, when needed, the

DOE Announces Grants for Innovations in Small Hydropower and Marine and
Hydrokinetic Technologies

transition to federal advocacy
has been seamless.

DOE's Office of Energy Efficiency and Renewable Energy recently announced a number of grant
opportunities as part of its Small Business Innovation Research and Technology Transfer programs.
There are two such opportunities for hydropower developers. The first is for innovative small hydraulic
turbine prototypes or integrated small hydropower turbine-generator prototypes that can generate
between 5o kW and 5 MW of energy at low head—less than 25 feet—sites. The second grant opportunity
is for innovative prognostic and health monitoring systems for use in tidal, current, and wave energy

What are the last three books
you read?

The Goldfinch, Gone Girl and
Where'd You Go, Bernadette.

converters. The application period runs from November 24, 2014 until February 3, 2015, with letters of
intent due December 15, 2014.

Julia Wood, Sharon White, Erin Bartlett and Stuart Hall contributed to this issue.
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