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Regulatory

Compliance Clarity 
Commission offers new guidelines to curb  

abuses in the energy industry. By Julius Melnitzer

“FERC held a conference in 2007 at 
which the industry pointed out some very 
specific compliance problems,” says Susan 
Olenchuk, an energy lawyer at Van Ness 
Feldman. “The commission obviously 
took it all to heart and is definitely try-
ing to provide the industry with what  
it requested.”

FERC is an independent agency that 
regulates the interstate transmis-
sion of electricity, natural gas and 
oil. It has enforcement authority 
under the Federal Power Act, the 
Natural Gas Act and the Natural 
Gas Policy Act. 

In 2005, the Energy Policy Act 
expanded FERC’s market power 
and enforcement jurisdiction. 
Supporting competitive energy 
markets and preventing mar-
ket manipulation became two of 
the agency’s top priorities, mean-
ing that almost anyone who buys 
or sells energy became subject to  
its jurisdiction.

The enforcement package 
seeks to improve the investigative 
process by making it more trans-

parent, clarifying the rights of those being 
investigated and establishing measures to 
ensure that FERC employees treat respon-
dents fairly. It also goes a long way toward 
helping companies avoid being targets of 
investigations by providing guidance for 
the content of compliance plans.

“FERC has made an earnest effort to 
help the industry understand what the 

standard for compliance is going to be,” 
Olenchuk says.

But that’s the bright side.

Taking Action

The dark side is that the very release of 
the enforcement package means that 
FERC’s enforcement division is hitting 
full stride.

“The announcement of the 
enforcement package means FERC 
will likely increase the number of 
enforcement actions it brings and 
that the penalties sought will be 
more severe,” says Jeffrey Ansley, a 
former FERC prosecutor and now a 
partner at Bracewell & Giuliani.

Regardless, it’s clear that the 
path of enforcement will be a much 
better-marked route than it has 
been to date. “The commission has 
given substantially more guidance 
about the factors that will lead to a 
recommendation for a public inves-
tigation,” Ansley says.

To that end, the package iden-
tifies 11 aspects of a company’s 
filings that FERC will examine 

Given the way the federal bureaucracy often works, it’s not surprising that businesses regu-

lated by the Federal Energy Regulatory Commission (FERC) have been clamoring for more 

compliance guidance since the Energy Policy Act of 2005 expanded FERC’s enforcement 

authority. The Act allowed FERC to impose civil penalties of $1 million per day for energy mar-

ket abuse. But what is surprising is that the commission—with the release of its enforcement 

package May 15—has responded promptly and to the general satisfaction of its constituents. 
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during the nonpublic investigation that 
precedes the formal public investiga-
tion. They include the nature, seriousness  
and prevalence of the occurrence; 
whether any violation can be remedied; 
the likelihood of recurrence; and the 
company’s compliance history.

FERC has also expanded the rights 
of respondents by allowing them to 
communicate in writing directly with 
the commissioners at any time during a 
nonpublic investigation. Staff must notify 
respondents if they intend to recommend 
a public investigation to the commission-
ers, and at that point, respondents have 
another 30 days to submit a response 
in writing. The recommendations and 
response are then submitted to commis-
sioners simultaneously.

“This procedure presents an oppor-
tunity for companies to lay out a detailed 
legal and factual statement as to why the 
commissioners should take no action or 
limited action,” Ansley says. “This right to 
be heard is a very positive development.”

Clear Instructions

Some observers, however, believe that 
targets should have the right to commu-
nicate their concerns orally—a right that 
is neither granted nor curtailed under 
existing procedures.

“FERC is clamping down on its will-
ingness to entertain oral communications 
during ongoing nonpublic investigations, 
and there’s a real concern that merely fil-

ing written communications in what are 
invariably complex cases does not provide 
targets with an adequate opportunity to 
be heard,” Olenchuk says.

Still, no one denies that the added 
clarity is a step in the right direction.

“What is so helpful is that the guid-

ance is more explicit on what needs to 
be done at what point in the process,” 
says Sheila Hollis, formerly FERC’s first 
director of enforcement and now a part-
ner at Duane Morris. “It’s always helpful 
to know what is supposed to happen next 
because it makes for a better opportunity 
to spell out one’s position.”

And to the commission’s credit, the 
enforcement package’s approach to pro-
cess is consistent throughout, even after 
FERC conducts a public investigation and 
concludes that a civil penalty is in order.

In this scenario, the package helps 
respondents by prioritizing the fac-
tors that FERC will take into account in 
deciding on the extent of the penalty it 
will impose. 

“The two most important categories 
are the seriousness of the offense and the 
strength of the company’s commitment 
to compliance,” Olenchuk says. “FERC 
also will consider whether the company 

self-reported the violation, demonstrated 
exemplary cooperation and relied on 
prior FERC staff guidance.”

As significant as the changes to  
the enforcement procedure, however, 
is the guidance outside the context of 
enforcement proceedings. For the most 

part, this relates to the “no-action letter” 
(NAL) process. 

Consensus Control

The NAL process allows companies to get 
staff ’s written views on whether a par-
ticular transaction, practice or situation 
would be subject to enforcement action.

Although NAL responses do not 
bind the commission, both the Office of 
the General Counsel and the Office of 
Enforcement sign them, which means 
they reflect a consensus view. Because 
the commission solicits the views of its 
Office of Energy Market Regulation 
where appropriate, NALs often reflect 
this division’s views as well. 

Until now, FERC has limited the  
NAL process’ application to several 
narrowly defined issues, such as the  
commission’s market behavior and 
energy manipulation rules.

Under the new regime, NALs are 
available for all matters under FERC’s 
jurisdiction but for a few specific excep-
tions relating to hydroelectric projects, 
certification of natural gas pipelines, oper-
ation of LNG terminals and enforcement 
of mandatory reliability standards.

What it all amounts to, then, is 
more f lesh on the bones for FERC’s 
constituency.

“Dealing with FERC is no lon-
ger a leap off the diving board without  
knowing whether there’s water below,” 
Hollis says.  n

FERC’s Goals

Goal 1:  Promote the Development of a Strong Energy Infrastructure

  Stimulate Appropriate Infrastructure Development 

  Maintain a Reliable and Safe Infrastructure 

Goal 2:  Support Competitive Markets

  Develop Rules that Encourage Fair and Efficient Markets        

  Prevent Accumulation and Exercise of Market Power 

Goal 3:  Prevent Market Manipulation

  Provide Vigilant Oversight 

  Provide Firm but Fair Enforcement

Dealing with FERC is no longer a leap off 
the diving board without knowing 

whether there’s water below.

Source: FERC Strategic Plan, 2006-2011


