




































































after considering all the relevant factors, including the costs of repairing the kine in question, the court
held that the embargo was in fact an unlawful abandonment and issued an injunction requiring the

railroad to restore service.

A railroad that adopts an embargo when it is able to perform its duty as a common carrier has
violated the Act. A fortiori, if a railroad has adopted an unlawful embargo and does not need to
expend capital to restore service, an injunction should be issued requiring the carrier to cease its

embargo and perform its common-carrier obligations.

This is true even if the commodities in question are extremely dangerous. Certainly, the
radioactive materials at issue in the Akron, Canton and Trainload Rates on Radioactive Materials
cases were dangerous (although the container in which they were being transported is virtually
impregnable and makes the transportation quite safe). DOT (and sometimes other agencies, such as
the NRC) regulates such transportation so that it is safe. If railroads, which have been recognized as
safer than trucks for transportation of dangerous commeodities, dkron, Canton, 611 F.2d at 1168,
wish to impose new restrictions for economic reasons on such transportation in rate and service
schedules, they may be allowed to do so, subject to the authority of the STB over "unreasonable
practices.” 49 U.S.C. § 10704(a)(1). Moreover, they may seek to have DOT or other agencies with
statutory authority over the particular transportation or commodities establish further restrictions by
rule for safety reasons. Akron, Canton, 611 F.2d at 1168-70; Conrail v. ICC, supra, 46 F.2d at 650-

53.

But the railroads may not determine that a commodity is absolutely too dangerous to carry, if
the applicable governmental regulations for the transportation of that commodity are met. As the

Sixth Circuit held in 4kron, Canton: “a carrier may not ask the [STB] to take cognizance of a claim



that a commodity is absolutely too dangerous to transport, if there are DOT and NRC regulations
governing such transport, and these regulations have been met. Such a claim is properly made before
the agencies entrusted with promulgating these minimum safety obligations (footnote omitted)." 611

F.2d at 1169; accord, Conrail v. ICC, supra, 646 F.2d at 650."°

(8) To Whom Does the Common Carrier Obligation Apply. The answer to this
question is straightforward: the common carrier obligation applies to any “rail carrier providing
transportation or service subject to the jurisdiction of the Board under this part,” i.e., other than
one providing contract or private carriage, when a shipper has made a “reasonable” request for
transportation. 49 U.S.C. § 11101(a). As stated supra (at 6 & note 3), railroads have a duty to
transport a// commodities tendered to them in conformance with applicable governmental
regulations, with only a few exceptions. dkron, Canton, supra, 611 F.2d at 1168. The common
carrier obligation also applies to a non-carrier which owns a non-abandoned rail line unless the
common carrier obligation has been retained by or transferred to a rail carrier. E.g., Groome &
Associate, Inc. and Lee K. Groome v. Greenville County Economic Development Corporation,
Docket No. 42087 (served July 27, 2005)(shipper entitled to damages from development agency,
owner of non-abandoned rail line, for increased storage, handling and shipping costs, but not for

lost business, for 2 years prior to filing the complaint at the STB).

(9) The Board also stated in the Notice that “the hearing will also address the role of
the Board’s Office of Compliance and Consumer Assistance in ensuring that carriers meet
their common carrier obligation.” EEI generally believes that the OCCA (now OPAGAC)

may be of value in attempting to resolve disputes that are relatively minor, but that OPAGAC is

1 See also M. McBride, “Railroads May Not Refuse to Carry Dangerous Commodities,” 69 J. Transp.
Law, Logist. & Pol’y 391 (Summer 2002), citing cases.
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unlikely to be able to resolve major disputes because it cannot compel parties to voluntarily
change their positions. For example, if a railroad either refused to carry chlorine or anhydrous
ammonia or radioactive materials, it is unlikely that the matter would be resoived short of
adjudication by the Board itself. See, e.g., Conrail v. ICC, supra, 646 F.2d 642, and Akron,
Canton, supra, 611 F.2d 1162, where the ICC had to order the railroads to publish appropriate
tariffs. For similar reasons, if a railroad has decided to “de-market” chlorine or other hazardous
materials, it will almost certainly have elected to do so after only the most serious consideration
at the highest levels of the organization. The OPAGAC cannot be expected to convince a
railroad, under those circumstances, to voluntarily cease and desist from its deliberately adopted

strategy.

The OPAGAC also is unlikely to convince a shipper which depends on railroads to
transport its goods to change its position if a rail carrier is not complying with its common carrier
obligation. If shippers could use competitive truck or barge or pipeline service to transport their
goods, rather than to attempt to compel railroads to do so, they would certainly use such
competitive alternatives, instead of attempting to force an unenthusiastic or unwilling service

provider to provide the service.

Summary and Conclusions

The electricity industry depends on the Nation's railroads to transport approximately 70
percent of the coal used to generate electricity. EEI member companies and other electricity
generators also rely on the railroads to transport other vital commodities, such as the chemicals

(especially anhydrous ammonia) used to operate pollution control equipment, chlorine to
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maintain fossil-fuel and nuclear facilities, and radioactive materials such as spent nuclear fuel (to

the extent that the Department of Energy is not the shipper).

Accordingly, it is of particular importance to EEI and its member companies (and their
customers) that (1) there is an adequate rail transportation network in the United States, (2) that
railroads continue to be required to carry coal as common carriers if so requested; and (3) that
railroads continue to be required to carry vartous hazardous materials that are necessary to
operate pollution controi equipment or that are used with respect to other aspects of the

operations of coal-fired and nuclear power plants.

EEI was pleased that the ICC, in the 1970s and 1980s, determined that the railroads are
common carriers of spent nuclear fuel and high-level radioactive waste, and that the railroads
may not impose unnecessary and wasteful rates and terms of service on such transportation. EEL
was also pleased that the ICC’s decisions were upheld by the U.S. Court of Appeals in both the
Sixth and the D.C. Circuits, and that the Supreme Court declined to hear the railroads’ petitions
for review of those decisions. Those decisions remain good law today, and nothing has changed

to justify a change in those holdings.

Of particular importance to this proceeding is that, in the 1970s, the ICC found that the
rail mode was many times safer than trucks to move radioactive and other hazardous materials.
That is still true. Moreover, as a practical matter, many hazardous materials either cannot be
transported by truck or are not transported by truck for various economic and safety reasons.
Therefore, it is not only in the public interest to require railroads to carry these vital materials for
EEI member companies and the rest of American industry — it is absolutely necessary that they

do so.
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If there is to be any change in the railroads’ common carrier obligation (or any cap on
liability, as the railroads have proposed, or permission to refuse to carry certain commodities),
neither the Board nor the railroads are empowered to take such actions. Rather, Congress would
need to do so, because the existing statutes require railroads to carry all hazardous commodities

tendered in conformance with all applicable governmental regulations.

Respectfully submitted,
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