


2001 Management Policies, in the absence
of a violation of some statute or regulation.
But the court also held that, even if the
Management Policies were to create
independent legally-binding obligations,
they would not require NPS to immediately
discontinue the authorized use of motorized
rafts on the river. “Seasonal uses of motors
on the river” the court noted, “do not
preclude wilderness designation.”

The court also rejected the plaintiffs’
attempts to argue that the CRMP was
flawed because it was inconsistent with
1970s-era statements regarding plans to
phase out the use of motorized rafts. As
the court stated, “The question posed by
this lawsuit ... is not whether the 2006 CRMP
differs from past Park Service decisions, but
whether itisarbitrary and capricious in light
of facts in the administrative record and the
reasoning of the FEIS."

Next, the court ruled that the CRMP
complies with the requirements of federal
law governing the granting of visitor service
concessions in the National Park System,
rejecting the plaintiffs’ claim that NPS
unlawfully failed to determine that the types
and level of motorized use authorized by
the plan are “necessary and appropriate for
the public use and enjoyment” of the Park
and “consistent to the highest practicable
degree with the preservation and
conservation of the resources and values of”
the Park. Rejecting the plaintiffs’ attempt to
rely on Wilderness Act precedent because
the Grand Canyon's river corridor never has
been designated by Congress as wilderness
under that Act, the court explained that
the concessions law does not impose
strict wilderness requirements, but instead
articulates a policy that calls for the NPS
to balance the interests of public use and
resource preservation. Explaining that the
NPS’s balancing of those interests is entitled
to deference, the court found that the NPS
“quite clearly concluded that motorized
commercial services were ‘necessary and
appropriate for public use and enjoyment’
of the Corridor” and determined “the ‘type
and level’ of traffic on the river that was
‘necessary and appropriate,’ including the
type and level of motorized uses.” The
court was also satisfied that the NPS did
not act arbitrarily and capriciously when it
concluded that the new plan was consistent
to the highest practicable degree with
preserving the resources and values of the
river corridor.

Further, the court rejected the plaintiffs’
claim that the plan's allocation of use
between professionally-outfitted and
guided boaters and self-guided boaters is

inequitable and thus limits the “free access”
ofmembersofthe publictotherivercorridor.
The court found it noteworthy that neither
GCROA, which consists of commercial
river users, nor GCPBA, which consists of
non-commercial users, agreed with the
plaintiffs, and that both organizations
instead contended that the new plan's
allocation of user days is reasonable. The
court also found that the existence of the
waiting list prior to the introduction of the
new plan was not probative and that NPS
reasonably decided not to complete a
demand study. And the court rebuffed the
plaintiffs’ characterization of the allocation
dispute as one between commercial
companies and private citizens, properly
construing the issue as one between those
who can make the run without professional
assistance and those who cannot.

Finally, the court ruled that the plaintiffs
did not prove that the NPS failed to properly
evaluate the potential environmental
impacts of motorized use, explaining that
plaintiffs’ various arguments in support
of their claim that the NPS arbitrarily and
capriciously concluded that motorized
use impaired the natural soundscape of
the Park were “unpersuasive” The court
found that the NPS specifically considered
the cumulative effects of noise on the river
environment, including noise from river
trips, helicopters, and aircraft overflights.
It also found that the plaintiffs failed to
provide any factual basis for their argument
that the NPS failed to use high quality
information or accurate scientific analysis.

Plaintiffs’ Appeal

On January 11, 2008, the Plaintiffs filed
a Notice of Appeal, appealing the district
court's decision to the U.S. Court of Appeals
for the Ninth Circuit. Pursuant to the
schedule set forth by the Ninth Circuit, the
Plaintiffs are required to file their opening
brief on April 28, 2008. The NPS and
Intervenors are required to file their briefs
on May 28, 2008. If the Plaintiffs choose to
file a reply brief, which is likely, they must
do so by June 11, 2008. Once briefing
is complete, oral argument could occur
approximately nine to twelve months later.
While the court has no time limit, most
cases are decided within three months to a
year after the close of argument.

Jonathan Simon is an attorney with
Van Ness Feldman, PC specializing in NPS
concessions law, and represents GCROA in
the lawsuit.
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The River

The Attraction
The Destination
The Life Source
The Resource

Our Challenge

Our Fear

Our Pathway

Our Highway Home

Thar Tool that Carved the Canyon
That Magnificent work of Art
That Ever Changing Entity

That Wonderful Timeless Mystery

Their Livelihood
Their Friend
Their Foe

Their Home

A Drinking Source

A Bathtub

A Urinal!

A Personal Air Conditioner

Lo, the Mighty Colorado
You have given us Two Weeks
To Learn a Bit About you
And Given us True Peace

By Steve Smith






