
By G. Christopher Ritter

I magine this scenario: You’re 
defending a major chemical 
company against charges 
that smoke from one of its 

incinerators poisoned residents in 
several adjacent communities. One 
of your challenges is to explain the 
concept of a “no-effect level,” as well 
as describe how regulators use that 
level to calculate safety standards 
for individual chemicals. It’s a com-
plex topic that draws on arithmetic, 
chemistry, biology, toxicology and 
intricate descriptions of modern 
manufacturing processes.

Asleep yet? Just imagine the effect 
on your jurors.

The fact is, we attorneys expect 
a lot of our jurors. We expect them 
to give up their day-to-day lives to 
resolve problems they’ve never con-
sidered, for people they’ve never met. 

We expect them to learn and master 
complex topics in just a few short 
days, when the attorneys and their 
expert witnesses have had months 
— if not years — to learn about the 
subject. We expect them to stay 
awake through what can be hours of 
mind-numbing technical detail.

And in return for all this work, we 
expect — or at least hope — that 
they’ll decide for our side.

But I’ll let you in on a secret. The 
key to winning over jurors isn’t bury-
ing them in scientifi c detail, technical 
jargon and detailed descriptions of 
mechanical processes. The key is 
to teach them just enough about the 
topic to be able to make your point. 
And one of the best ways to teach 
jurors is by using analogies.

Analogies work because jurors 
(like all humans) start learning 
unfamiliar facts by connecting them 
to facts, concepts or emotions they 

already know. As Edward Tufte, 
the great guru of information archi-
tecture once said, the single most 
important question that you must 
help your audience answer is “Com-
pared to what?” Once your learner 
knows what the new stuff is like, he 
can move on through the unfamiliar 
information with greater comfort and 
comprehension.

It’s as if the juror is standing at the 
base of a steep cliff and you’re show-
ing him the fi rst foothold. That was an 
analogy, by the way.

An analogy is really any kind of 
rhetorical tool that increases under-
standing by tying two apparently 
disparate concepts together. Such 
tools include:

Metaphors: A fi gure of speech 
in which a word or phrase denoting 
one object or idea is used in place of 
another, so as to suggest a likeness 
between them. That is, you might say, 
“Glaucoma is a thief of sight” versus 
“Glaucoma can lead to blindness” or 
“The company was hemorrhaging 
money,” rather than “The company’s 
expenditures far exceeded its rev-
enues.”

Similes: A fi gure of speech com-
paring two unlike things, by using 
the terms “like” or “as.” In a simile, 
you would say, “Glaucoma is like a 
thief” or “It was as if the company was 
hemorrhaging money.”

Real analogies: You can also 
compare two different objects spe-
cifi cally to illuminate the qualities of 
one of the objects. Compare a DNA 
strand to a zipper, for instance, or 
the way computer memory works to 
a parking lot with lettered rows and 
numbered stalls. The sky’s 
the limit with s u c h 
comparisons.

Analogies 

are like secret routes through dense 
downtown areas. Sure, you can take 
the crowded main roads, stopping 
at every intersection. Or you can cut 
through a couple of alleys, zip along 
a side street that has no traffi c lights 
and arrive at your destination 15 min-
utes faster — and blissfully unaware 
of all the traffi c jams you missed along 
the other route.

Analogies, in other words, are short 
cuts to a juror’s understanding. (And 
yes, that was another analogy.)

In trial, analogies often serve three 
purposes.

First, they are used to introduce 
key terms or concepts. For instance, 
we once helped a lawyer who had a 
case in which he had to explain what 
happens to the validity of a contract if 
certain terms are missing or haven’t 
been fully agreed to by both parties. 
More specifi cally, he had to explain 
that the missing information only 
invalidates the contract if the informa-
tion was “signifi cant,” which means 
that its inclusion or exclusion would 
alter the terms of the contract.

For many jurors, listening to a 
lengthy discussion about these terms 
would be boring at best and confusing 
at worst. So we helped this attorney 
come up with a trial graphic that com-
pared a contract to a jigsaw puzzle. 
Some pieces, we explained, could 
be left out without compromising 
the picture, but if you left others out, 
the picture would lose its intended 
meaning.

Second, analogies are used to ex-
plain the relevance of key numbers, 
especially numbers that the average 
human brain can’t grasp. For in-
stance, in toxic tort cases, plaintiffs 
will often argue that no concentration 
of a certain chemical is safe. And de-

fendants will often try to explain 

the notion of a “no-effect level,” that 
is, the level at which a chemical’s 
concentration will cause no harm to 
a human — which may be expressed 
in parts per million or even billion. 
That’s hard to imagine.

One way to illustrate it, however, is 
to compare concentrations of chemi-
cals to falling off a building. That is, 
just because a fall from a 20-foot-high 
platform would be dangerous doesn’t 
mean that a fall from a one-inch high 
platform would also be dangerous.

Finally, analogies can be used to 
thematically counter a defendant’s 
affi rmative defense. For instance, 
let’s assume that an affi rmative 
defense consists of a series of ele-
ments, all of which must be satisfi ed 
in order for the defense to be effec-
tive. For an analogy, you could show 
the difference between a brick wall 
(which will remain standing even if 
you remove a stone or two or three) 
and a Roman arch (which will col-
lapse if one piece is missing). And 
then you could point out that the 
same is true of your adversary’s de-
fense — if even one piece is missing, 
the whole thing collapses.

Rhetoricians sometimes say analo-
gies are a weak form of argument 
because, even if two items are alike, 
differences inevitably arise and the 
analogy breaks down. This is true.

But rhetoricians are looking at the 
wrong end of the analogy. Analogies 
are most effective when used as 
introductions. In other words, they 
are strongest at the beginning of the 
story or when you fi rst introduce a 
concept. Analogies used this way 
help provide an orienting view 
to the juror. They h e l p 
the juror 
begin to 

answer the question “Compared to 
what?”

As such, beware that you can’t just 
stop with an analogy. If the analogy is 
going to be effective, you ultimately 
need to fi nd ways to supplement 
the analogy with real and suffi cient 
facts.

Once you explain what a “sig-
nifi cant” term is in a contract, for 
instance, you can talk about the 
ways in which your client’s contract 
did not contain the signifi cant “miss-
ing pieces,” thus rendering it invalid. 
Once you describe how the effect of 
gravity — which is dangerous at 20 
feet — isn’t at all dangerous at one 
inch, you can start to explain how 
chemicals likewise may be danger-
ous at high concentrations but 
harmless at low concentrations. And 
once you explain how Roman arches 
tumble if you take out one stone, you 
can show how your adversary’s ar-
gument likewise tumbles when you 
take out just one element.

This way, when your jurors go 
out to deliberate, you can be sure 
the structure of your argument 
was built on a solid foundation of 
understanding. And yes, that was an 
analogy, too.

G. Christopher Ritter is a lawyer 
and a member of The Focal Point, 
a litigation graphics and strategy 
fi rm in Oakland. He is the author 
of “Creating Winning Trial Strategies 
and Graphics.” He can be contacted 
at gcr@thefocalpoint.com.
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Courtroom Analogies Are to Lawyers as Weapons Are to Soldiers

By Curt Rich

O nce heralded as the lynchpin 
to America’s energy indepen-
dence, ethanol is increasingly 
under attack as a fl awed energy 

resource. The livestock and food industries 
criticize ethanol for the impact it has on the 
price of corn. Environmentalists 
point out that corn ethanol takes 
almost as much energy to make 
as it produces. Communities in 
more arid regions of the country 
worry about corn ethanol’s high 
demand for water.

At the same time, Congress 
is debating energy legislation 
to substantially increase the 
amount of ethanol that we 
produce and consume in the 
United States. Before the year 
ends, Congress will vote on 
a bill that mandates sellers of 
transportation fuels to increase 
annual renewable fuel consump-
tion by as much as 36 billion 
gallons by 2022. For a country 
that consumed 140 billion gal-
lons of gasoline in 2006, that 
amounts to more than one-quarter of our 
annual gasoline use.

In the near term, policymakers are expect-
ing corn ethanol production to continue to 
expand to meet this market mandate. Indus-
try experts generally believe that the U.S. 
can continue to increase corn production to 
produce up to 14-15 billion gallons of ethanol 
annually. So, what fuel will supply the addi-
tional 20 billion gallons of non-corn biofuels 
needed within the next 15 years?

Cellulosic biofuels are made by releasing 
the sugars locked in the cell structure of 
plants — wood, grasses, dedicated energy 
crops, agricultural waste and even yard clip-
pings — and fermenting that sugar into fuel. 

The Federal Government’s 2005 “Billion Ton 
Study” concluded that the U.S. produces 
enough surplus biomass annually to produce 
3.5 billion barrels of oil, or 60 percent of our 
country’s yearly consumption. In addition, 
cellulosic biofuels produce four to six times 
more energy than they require to make, 
while reducing greenhouse gas emissions 

by 86 percent compared to pe-
troleum. Corn ethanol, by con-
trast, produces one and a half 
times the energy it consumes, 
and reduces emissions by only 
18-29 percent.

As a successor to corn etha-
nol, cellulosic biofuels show 
real promise, but this potential 
currently exists only at a dem-
onstration scale. In order to 
rapidly move to the nationwide 
commercial deployment of 
cellulosic biofuels, Congress 
must embrace policies that 
singularly develop the cel-
lulosic biofuel industry. Those 
policies include investing in 
continued research, helping 
to fi nance the fi rst generation 
of cellulosic biorefi ners, creat-

ing a national market for cellulosic biofuels, 
and providing initial price support to help this 
new industry gain its footing.

First, in the area of research and develop-
ment, the Bush administration gets high 
marks for providing robust fi nancial support 
for the cellulosic biofuel industry. In 2006, the 
Department of Energy announced more than 
$500 million in grant funding for fi rst-genera-
tion biorefi neries and associated cellulosic 
biofuel research. This industry will require 
that level of support and more over the next 
few years, as it works to move the technology 
from the laboratory to the marketplace.

Second, the biggest barrier to commercial-
ization for a new industry is access to capital. 

In the case of the cellulosic biofuel industry, 
commercial lenders are simply unwilling to 
invest hundreds of millions of dollars in a 
project that uses pre-commercial technology. 
The Energy Policy Act of 2005 provides new 
authority to the Department of Energy to is-
sue federal loan guarantees to support new 
cellulosic biorefi neries. Just last month, the 
DOE announced its fi rst round of loan guar-
antees, including an award to build a com-
mercial facility that converts landfi ll waste 
into ethanol. Four projects is a good start, but 
the DOE needs to move quickly and provide 
federal fi nancing to other meritorious pro-
posals to really jump-start this industry.

Third, the cellulosic biofuel industry needs 
a domestic market. In 2005, Congress passed 
the federal renewable fuel standard requir-
ing the increased use of renewable fuels. 
This federal mandate helped galvanize the 
dramatic growth in U.S. production and con-
sumption of corn ethanol.

Last year, U.S. corn ethanol consumption 

jumped 33 percent to 5.4 billion gallons. By 
2009, if all the plants that are planned or 
under construction are built, corn ethanol 
production capacity will reach 11.6 billion 
gallons a year. A federal renewable fuel 
standard for cellulosic biofuels that begins in 
2010 — when the fi rst commercial cellulosic 
biorefi neries come on line — can spur the 
same sort of growth for our next generation 
of biofuels.

Finally, the cellulosic biofuel industry 
needs a targeted federal tax credit. Tax subsi-
dies are frequently criticized, but the simple 
fact is they are effective in driving industry 
innovation and creating markets. Tax credits 
are largely responsible for building the wind 
industry and spurring sales of hybrid auto-
mobiles. The corn ethanol industry has en-
joyed a tax subsidy since 1978 and currently 
receives a tax credit of 51 cents per gallon.

The cellulosic biofuel industry will need a 
tax credit commensurate with its initial high 
cost of production. Legislation is pending 

that gives the industry a $1.28 per gallon 
credit. Unlike other industries, however, the 
cellulosic biofuel industry advocates limiting 
the credit for the fi rst 2 billion gallons of cellu-
losic ethanol produced. This limitation avoids 
giving producers a permanent subsidy, but 
rather ignites a race by entrepreneurs to be 
the fi rst to market.

There is emerging consensus that cel-
lulosic biofuels may offer the most rapid, 
productive and cost-effective pathway to in-
crease our domestic output on transportation 
fuels. Congress and the administration must 
act aggressively to jump-start this industry. 
The policy road map discussed here is a 
good place to start.

Curt Rich is a partner in the Washington, 
D.C., law and policy fi rm of Van Ness Feld-
man. He represents companies committed 
to developing a renewable fuels industry in 
the United States. He can be reached at 
jcr@vnf.com.

Cellulosic 
biofuels 
produce four to 
six times more 
energy than 
they require 
to make, 
while reducing 
greenhouse 
gas emissions 
by 86 percent 
compared to 
petroleum.

ENERGY’S 
NEXT STEP



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /RelativeColorimetric
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments false
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage false
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Remove
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /BerkeleyStd-Black
    /BerkeleyStd-BlackItalic
    /BerkeleyStd-Bold
    /BerkeleyStd-BoldItalic
    /BerkeleyStd-Book
    /BerkeleyStd-BookItalic
    /BerkeleyStd-Italic
    /BerkeleyStd-Medium
    /CenturyOldStyleStd-Bold
    /CenturyOldStyleStd-Italic
    /CenturyOldStyleStd-Regular
    /ITCFranklinGothicStd-Book
    /ITCFranklinGothicStd-BookIt
    /ITCFranklinGothicStd-Demi
    /ITCFranklinGothicStd-DemiIt
    /ITCFranklinGothicStd-Hvy
    /ITCFranklinGothicStd-HvyIt
    /ITCFranklinGothicStd-Med
    /ITCFranklinGothicStd-MedIt
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Average
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Average
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 600
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /DetectCurves 0.000000
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /PreserveDICMYKValues true
  /PreserveFlatness true
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /ColorImageMinDownsampleDepth 1
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /GrayImageMinDownsampleDepth 2
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /CheckCompliance [
    /None
  ]
  /PDFXOutputConditionIdentifier ()
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


