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Twenty months after the Supreme Court ruled that the Clean Water Act (CWA) does not o
dlow federal agenciesto assert jurisdiction over ponds or wetlandsthat are * not adjacent
to open water,” (Solid Waste Agency of Northern Cook County v. U.S. Army Corps
of Engineers 631 U.S. 159 (2001))) (SWANCC) the Bush Adminidration is ill
struggling to decide what exactly is meant by “adjacent,” and how to define “isolated” I
waters and wetlands which are no longer subject to federa jurisdiction. Late last week,
though, in response to tough questioning by members of the House Energy Policy, Natura S
Resources and Regulatory Affairs Subcommittee, the Environmenta Protection Agency
(EPA) and the U.S. Army Corps of Engineers (Corps) — the two agencies that share S
respongibility for administering the wetlands permitting program under Section 404 of the
U
E

CWA — pledged to move forward with severd actions related to the ruling.

Specificdly, the Bush Adminigtration promised swift action inissuing guidanceto their fidd
offices. Thisguidancewill statewhat wetlandsclearly remain subject tofederd jurisdiction
and what wetlands are clearly no longer subject to jurisdiction. However, alarge “gray
area’” will be left where jurisdiction will not be clear. According to the agencies, a
rulemaking involving public notice and comment will be required to resolveissuessuch as

. whether the EPA and Corps rules that define “ adjacent” wetlands as “bordering,

contiguous, or neighboring” to navigable waters and their tributaries must be
modified in light of SWANCC,;

. whether CWA jurisdiction extendsto non-navigabl etributaries of navigablewaters
(and wetlands adjacent thereto); and

. whether CWA jurisdiction can be asserted over wetlands or waters that connect
to navigable waters through intermittent streams, ephemerd drainages, or man-
made or underground conveyances.

These are key decisons that will determine whether afederd permit will be required for
a wide range of energy congtruction projects such as transmission lines, oil and gas
pipdines, and generation facilities. The gas, eectric and other industries should be avare
that proposalsto defineisolated waters as narrowly as possible arelikely to be vigoroudy
contested. In addition, legidation has been introduced in Congress that would give the
federa government explicit authority to regulate these aress.
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This document hasbeen prepared by Van Ness Feldman for informational purposesonly andisnot alegal opinion, doesnot providelegal advice
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-2-
Upcoming Briefing

Van Ness Feldman has been at the forefront of this debate through its representation of The Nationa Wetlands
Cadition, a broad cross-section of loca governmenta entities, state and nationa trade associations, Native
American groups, business and agriculturd interests, and others that have joined together to advocate abalanced
federa policy for consarving and regulaing the nation’s wetlands. The Codlition is sponsoring a briefing on the
issues involved in implementing the SWANCC decision on Tuesday, October 22 from 10:00 am. to noon in
Washington, DC.

For Additional Information

For more information on this issue, or to attend the October 22 briefing, please contact Paula Dietz or Howard
Bleichfeld with Van Ness Feldman at (202) 298-1800.
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Van Ness Feldman is a nationally recognized law firm specidizing in energy, the environment, natural resources,
and technology development. A number of our members have served as counsel or chief counsel to congressional
committees and senior advisors to Democratic and Republican Members of Congress. Others have held high-level
gppointmentsin the Environmental Protection Agency, the Department of the Interior, the Department of Energy, and
the Federal Energy Regulatory Commission. Firm members have participated in the devel opment of most of the mgjor
energy, environmenta, and tax laws promulgated inthe U.S. over thelast 20 years, drafting | egid ation and regulations,
and advocating clients' interests before Congress and federal agencies.
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